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OPI NI ON

The Establishment Clause of the First Amendnent, made
bi ndi ng upon the States through the Fourteenth Amendnment to the
United States Constitution, provides that government "shal
make no | aw respecting an establishnent of religion.™ The
question presented to this court is whether the Chief Justice
of the Al abama Suprene Court viol ated the Establishnment Cl ause

when he placed a slightly over two-and-a-half ton granite



monument - -engraved with the Ten Conmandnments and ot her
references to God--in the Al abama State Judicial Building with
t he specific purpose and effect, as the court finds fromthe
evi dence, of acknow edgi ng t he Judeo- Christian God as the noral
foundati on of our |aws. To answer this question, the court

applies two Suprenme Court precedents: Lenon v. Kurtzman, 403

UusS 602, 91 S. Ct. 2105 (1971), and Marsh v. Chanbers, 463

U S 783, 103 S. Ct. 3330 (1983).

Based on the evidence presented during a week-long trial
and for the reasons that follow, this court holds that the
evidence is overwhelmng and the law is clear that the Chief
Justice violated the Establishment Clause. But, in announcing
this holding today, the court believes it is inportant to
clarify at the outset that the court does not hold that it is
i nproper in all instances to display the Ten Conmandnents in
government buil dings; nor does the court hold that the Ten
Commandnents are not inportant, if not one of the nost
i nportant, sources of Anmerican |aw. Rather the court's limted
hol di ng, as will be explained belowin nore detail, is that the
Chi ef Justice's actions and intentions in this case crossed the
Establi shment Clause line between the perm ssible and the

i nper m ssi bl e.



The plaintiffs in these two consolidated |awsuits are
St ephen R. G assroth, Melinda Maddox, and Beverly Howard. The
defendant is Roy S. Moore, Chief Justice of the Al abama Suprene
Court . The plaintiffs seek enforcenment of the First and
Fourteenth Amendments to the United States Constitutionthrough
42 U.S.C. A. §8 1983. The court's jurisdiction has been properly
i nvoked pursuant to 28 U.S.C. A. 88 1331 (federal question) and
1343(a)(3) (civil rights).

The events giving rise to this litigation go back several
years. As a state court judge in Gadsden, Al abama, then-Judge
Moore di splayed a hand-carved plaque of the Ten Commandnents
in his courtroom He also invited clergy to |ead prayer in his
courtroom before trials. These acts led to two highly
publicized lawsuits involving the American Civil Liberties
Uni on of Al abama. The first, brought in March 1995, was

di sm ssed for | ack of standing. See Al abanma Freethought Ass'n

v. More, 893 F. Supp. 1522 (N.D. Ala. 1995). The second,
brought in April 1995 by the State of Alabam, sought a
decl aratory judgnment that Judge Moore's display of the Ten
Commandnent s was constitutional; that |awsuit was di sm ssed by

t he Al abama Supreme Court as nonjusticiable. See Al abama ex
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rel. Janmes v. ACLU of Al abama, 711 So. 2d 952 (Ala. 1998). A

| arge part of Judge Moore's funding for these |awsuits--
$170, 000--canme from Coral Ridge Mnistries, an evangeli cal
Christian nedi a outreach organi zation with tel evision and radi o
broadcasts that cover all major Alabama cities.

On Novenber 7, 2000, Judge Moore was el ected Chief Justice
of the Al abama Suprene Court. During his canpaign for Chief
Justice, Judge Moore capitalized on the name recognition that
he had obtained during the 1995 |awsuits. Judge Moore's
canpaign referred to himas the "Ten Conmandnents Judge," and
virtually everything put out by the canpai gn referenced the Ten
Commandnent s. Shortly after his election, now-Chief Justice
began desi gni ng a nonunent depicting, in his words, "the noral
foundation of |aw' and reflecting "the sovereignty of God over
the affairs of nmen." By God, the Chief Justice specifically
meant the Judeo-Christian God of the Holy Bi bl e and not the God
of any other religion.

On August 1, 2001, Chief Justice Mdore unveiled a 5, 280-
pound granite nonument in the |arge col onnaded rotunda of the
Al abama State Judicial Building, which houses the Alabam
Supreme Court, the Court of Crimnal Appeals, the Court of
Civil Appeals, the state law library, and the Al abam
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Adm ni strative Office of Courts. Coral R dge Mnistries fil ned
both the monument's installation, which occurred the night
before, and its unveiling; it was the only nedia outlet to film
ei ther occasion. The Chief Justice installed the monument with
neit her the approval nor the know edge of the Al abama Suprenme
Court's other eight justices. He made all final decisions with
regard to the specific | anguage appearing on the nonunment, as
well as its size, shape, color, and l|ocation within the
Judicial Building. No tax dollars were used in the monunment's
construction or installation. Chi ef Justice Moore has final
aut hority over what decorations may be placed in the Judicial
Bui | di ng rotunda.

The monunment is |ocated directly across from the main
entrance to the Judicial Building, in front of a |arge plate-
gl ass window, with a courtyard and waterfall behind it. The
nmonunment and the area surrounding it are roped off. A person
entering the Judicial Building through its main entrance, and
| ooki ng across the | arge open area of the rotunda, will see the
nmonunment i mredi ately. The Judi ci al Building's public
stairwell, public elevator, and law |ibrary are all accessed
t hrough the rotunda. Anyone who uses the public bathroons in
the Judicial Building rotunda nust wal k by the nmonument. The
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Chi ef Justice chose to display the monument in this |ocation
so that visitors to the Al abama Supreme Court would see the
monunment . While not in its center, the nonunent is the
centerpiece of the rotunda.

The nonunent is in the shape of a cube, approximtely
three feet wide by three feet deep by four feet tall. The top
of the monument is carved as two tablets with rounded tops, the
common depiction of the Ten Commandnments; these tablets slope
toward a person viewing the monument from the front. The
tablets are engraved with the Ten Commandnments as excerpted
from the Book of Exodus in the King James Bible. Due to the
sl ope of the monunent's top and the religi ous appearance of the
tablets, the tablets call to mnd an open Bible resting on a
podi um A picture of the front view of the nmonunment is

attached as Appendix A to this opinion.

Engraved on the left tablet is: "I amthe Lord thy God";
"Thou shalt have no other Gods before me"; "Thou shalt not nake
unto thee any graven inmage"; "Thou shalt not take the name of

the Lord thy God in vain"; and "Renmenber the sabbath day, to

keep it holy." Engraved on the right tablet is: "Honour thy
father and thy nmother"; "Thou shalt not kill"; "Thou shalt not
commt adultery"; "Thou shalt not steal"; "Thou shalt not bear
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fal se witness"; and "Thou shalt not covet." |In addition, the
four sides of the nmnument are -engraved with fourteen
quotations from various secular sources; these sources are
identified on the monument to the extent that each quotation
i s acconpani ed by the nane of a docunent or an individual. On
each side of the nonunent, one of the quotations is | arger than
the others and is set apart in relief. The smaller quotations
on each side are intended to relate to that |arger quotation.
The north (front) side of the nonunent has a |arge quotation
fromthe Declaration of |ndependence, "Laws of nature and of
nature's God," and smal |l er quotations from George Mason, Janes
Madi son, and W I Iliam Bl ackst one that speak of the relationship
bet ween nature's |laws and God's laws. The |arge quotation on
the west (right) side of the monument is the National Motto,
"In God We Trust"; the smaller quotations on that side were
excerpted fromthe Preanble to the Al abama Constitution and the
fourth verse of the National Anthem The south (back) side of
t he nonunent bears a | arge quotation fromthe Judiciary Act of
1789, "So help nme God," and smaller quotations from George
Washi ngton and John Jay speaking of oaths and justice. The
east (left) side of the monunment has a | arge quotation fromthe
Pl edge of All egiance 1954, "One nation under God, indivisible,
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with |iberty and justice for all,” and smaller quotations from
the |l egislative history of the Pl edge, James W1 son, and Thomas
Jefferson suggesting that both |liberty and morality are based
on God's authority. The full quotations from all four sides
of the nmonunent are attached as Appendix B to this opinion.
Additionally, at the request of the parties, the court
visited the nmonument before beginning trial because all agreed
that a personal on-site viewi ng of the nonunment was essenti al
to capture fully not only the monunment but its context as well.
The court found the nonunment to be, indeed, much nore than the
sum of its notable quotations, |arge nmeasurenents, and
prom nent | ocation. The court was captivated by not just the
sol ertm ambi ence of the rotunda (as is often true with judici al
bui I di ngs), but by something nmuch nore sublime; there was the
sense of being in the presence of something not just val ued and
revered (such as an historical docunent) but also holy and
sacr ed. Thus, it was not surprising to the court that, in
descri bing at the process of designing the nonunent, the Chief
Justice enphasized that the secul ar quotations were placed on
the sides of the monunent, rather than on its top, because
t hese statenments were the words of nmere nen and could not be
pl aced on the sane plane as the Wrd of God. Nor was it
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surprising to the court that, as the evidence reflected,
visitors and building enployees consider the nonunment an
appropriate, and even conpelling, place for prayer. The court
is inmpressed that the nonument and its i nmedi ate surroundi ngs
are, in essence, a consecrated place, a religious sanctuary,
within the walls of a courthouse.

At the nmonunment's unveiling cerenony, Chief Justice Moore
made a speech noting that the monument depicted the "nora
foundation of |aw. " But consistent with the inmpression the
court had when it viewed the nonument and consistent with his
intent to design the nmonunment to enphasize the preem nence of
God's Word, the Chief Justice nmade clear the nonunment was
ultimately a nmonunent to the giver of this nmoral foundation,
t he Judeo- Christian God, and, in particular, to his sovereignty
over all the affairs of nen. He expl ained that the nonunent
"serves to remnd the Appellate Courts and judges of the
Circuit and District Court of this State and nenbers of the bar
who appear before them as well as the people of Al abama who
visit the Al abama Judicial Building, of the truth stated in the
Preanbl e to the Al abama Constitution that in order to establish
justice we nust invoke 'the favor and guidance of alm ghty
God.'" The Chief Justice expressed his disagreement with those
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judges and ot her government officials who "purport that it is
gover nnent - - and not God--who gave us our rights."” He said that
these officials have "turned away fromt hose absol ute standards
that serve as the noral foundation of |aw " In the Chief
Justice's opinion, torestore this noral foundation of |aw, "we
must first recognize the source fromwhich all norality springs

[ by] recogni z[ing] the sovereignty of God." Finally, the
Chi ef Justice said that he hoped that "this day marks the
begi nning of the restoration of the noral foundation of law to
our people and a return to the knowl edge of God in our |and."
Because of its inportance to this litigation, a transcript of
t he Chief Justice's entire speech is attached as Appendix Cto
t his opinion.

At the tinme of its installation, the nmonument was intended
to be the only object decorating the Judicial Building rotunda.
Al most two nonths |ater, though, the Chief Justice added two
nore displays to the rotunda. The first, added in |ate
Septenmber, is a marble plaque with quotations from Rev. Dr
Martin Luther King, Jr., speaking of just and unjust |aws, and
Frederick Douglass, speaking of the injustice of slavery,
entitled "Mral Foundation of Law." The Chief Justice
comm ssioned this plaque hinself. The noral foundation of |aw

10



pl aque is forty-two inches by thirty-two inches and is | ocated
on a wall seventy-five feet away fromthe nonunent. The Chi ef
Justice installed this plaque because the contributions of
t hese men "have been significant and their reliance upon the
| aws of God to secure freedomand |iberty should be recogni zed
and woul d support the very purpose of the Ten Conmandnents
nonunent . " The full text of this plaque is attached as
Appendix D to this opinion.

Added in early October, the second display is a brass

plague with the Bill of Rights to the United States
Constitution. This plaque was discovered in a box in the
Judicial Building shortly before it was put on another wall in
t he rotunda. It, too, is located on the wall, seventy-five

feet fromthe nmonunment; this plaque is thirty inches by thirty-
six inches. The Chief Justice testified that this plaque was
pl aced in the rotunda because it al so conported with the "noral
foundation of |aw' thene.

No sign indicates that the nmonument is connected with or
related to these plaques. A person standing directly in front
of the monument cannot see either plaque. I1ndeed, unlike the
monunent, the plaques are behind the rotunda col onnade.
Visitors to the Judicial Building could easily m ss or overl ook
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t he plaques. | ndeed, in their witten subm ssions to the
court, the Chief Justice's attorneys described the plaques as
"inconspi cuous. " At trial, and long after plaintiffs’
attorneys had in their own subm ssions specifically noted this
concession, the Chief Justice's attorneys said that they had
m sspoken and i ntended to describe the pl aques as
"conspi cuous." Having seen the plaques, the court agrees with
the Chief Justice's attorneys' first description of the
pl aques, intended or not.

Ot hers have requested that the Chief Justice add
additional itenms to the rotunda, requests that the Chief
Justice has deni ed because the proposed itens did not conport
with the noral foundation of Ilaw thene. Al abama State
Representative Alvin Holnes requested the inclusion of a
nmonument containing Rev. Dr. Martin Luther King, Jr.'s "I Have
a Dream' speech, a request that the Chief Justice denied. In
denying this request, the Chief Justice stated, "The pl acenent
of a speech of any man al ongside the reveal ed | aw of God woul d
tend in consequence to dimnish the very purpose of the Ten
Commandnents nonunent.” Additionally, an atheist group's

request to display a scul pture of an athei st symbol --an atom -
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was denied by the Chief Justice as inconsistent with the

rotunda's thene.

(I
A
Chi ef Justice Moore argues that these two | awsuits should

be dism ssed because the plaintiffs do not have standing to

bring them The Supreme Court has held that, at an

irreducible mnimum"™ a person seeking to invoke a court's

authority must have standing, that is, nmust be able to show

that he personally has suffered some actual or threatened

infjury as a result of the putatively illegal conduct of the
defendant,' and that the injury 'fairly can be traced to the
chall enged action'" and 'is likely to be redressed by a
favorable decision.'" Valley Forge Christian Coll. v. Ans.

United for Separation of Church and State, 454 U.S. 464, 472,

102 S. Ct. 752, 758 (1982) (citations omtted). To have
standi ng to chal | enge a di spl ay under the Establishnment Cl ause,

the plaintiffs nust suffer personal injury "as a consequence

of the alleged constitutional error, ot her than the
psychol ogi cal consequence presumably produced by observation
of conduct with which one disagrees.” |[d. at 485, 102 S. Ct
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at 765 (enphasis in original). The personal injury may be
noneconom c i n nature. Id. at 486, 102 S. Ct. at 766. An
"effect on an individual's use and enjoynent of public land is
a sufficient noneconomc injury to confer standing to chall enge

governnental actions."” ACLU of Georgia v. Rabun County Chanmber

of Commerce, Inc., 698 F.2d 1098, 1105 (11th Cir. 1983).

All three plaintiffs are attorneys who regularly practice
| aw i n Al abama's courts. Each has testified that he or she has
come into direct contact with the nonunent on nultiple
occasions, and each expects to do so in the future as a result
of his or her professional obligations. Each finds the
nmonument of fensive, and each has said the nmonument makes him
or her feel like an "outsider." Furthernore, two plaintiffs,
Howar d and Maddox, have changed their behavior as a result of
the nonunment: each visits the rotunda l|less frequently and
enjoys the rotunda |ess because of the nmonunment's presence.
The nmonunent has, therefore, had a direct negative effect on
each plaintiff's "use and enjoynment” of the rotunda. 1d. at
1105.

The  Chi ef Justice responds that the plaintiffs,
nevert hel ess, do not have standing to bring these cases on the
ground that their testinony is not credible. Toward this, the
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Chi ef Justice has elicited statenments by the plaintiffs show ng
t hat they were offended by the Chief Justice's actions before
he pl aced the nmonunent in the State Judicial Building rotunda.
For example, plaintiff G assroth testified in his deposition
that he found the use of the Ten Commandnents in the Chief

Justice's canpaign to be a shaneless political wuse of
religion." Plaintiff Maddox, too, thinks that the Chief
Justice is "using religion to further his political career";
she al so says she was "enbarrassed" by the Chief Justice |ong
before he was elected Chief Justice, when, as a state tria
judge, he displayed a Ten Commandments plaque in his courtroom
Maddox adm tted she was willing to become a plaintiff in these
cases before she saw the nonunent in person. Fi nal |y,
plaintiff Howard says she is bothered by the Chief Justice's
reliance on his religious views in making his decisions as
Chi ef Justi ce.

Whil e these facts show that the plaintiffs may have been
predi sposed to being offended by the nonunent, they do not go
so far as to discredit their testinony that they are, in fact,
of fended by the nonunent. | nstead, the Chief Justice sinply
has denonstrated that the plaintiffs have been previously

of fended by his actions. The Chief Justice suggests that,
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because of this previous offense, the plaintiffs cannot also
have been injured by the nonument. This argunment is untenable.
The plaintiffs' previous offense is consistent with, rather
than contradictory to, their offense about the nonunent. | f
the court were to find otherwi se, it would be mandating that
plaintiffs rmust assert their clains at the first instance of
their offense to a defendant’s actions or lose their
opportunity to conplain about |ater actions; conversely, such
hol di ng woul d al so mean that government officials could act
wi t hout regard to the constitutionality of their actions, so
long as they first offended any potential plaintiffs at an
earlier tine.

The Chief Justice also takes issue with the plaintiffs’
testinony that they feel |ike "outsiders"; he mintains that
they are independent thinkers, or are actively involved in
their communities, or are thick-skinned. He observes that
plaintiff G assroth serves as a nenber of the board of
directors for the Federal Defenders of the Mddle District of
Al abama and on the Al abama Sentencing Conmm ssion; that
plaintiff Maddox is referred to by others and even herself as
"the tiny tiger"; and that plaintiff Howard identifies herself
as a political independent. The fact that the plaintiffs are

16



strong and acconplished i ndividuals in general, however, is not
inconsistent with the fact that they feel 1ike, and are,
outsiders within the walls of the Alabama State Judicial
Building. |If anything, this fact reflects that the plaintiffs
are anong the few, if not the only, attorneys who have the
commendabl e courage to sue a judge or justice to seek personal
redress under the First Amendment for the harm they have
suffered and continue to suffer. Standing is not the sole
provi nce of the weak; if anything, as a matter of practice if
not the law, it is that of the strong, for only they will rise
to assert it.

The plaintiffs have all testified that they have been
injured as a direct result of their contact with the nonunent,
and the court finds their testinmony credible in full. The
plaintiffs have standing to pursue their Establishment Clause

claim?t

1. Adm ttedly, in Alabama Freethought Ass’'n v. Moore,

893 F. Supp. 1522 (N.D. Ala. 1995), nentioned earlier, the
district court found that the plaintiffs |acked standing. In
t hat case, the court found that the plaintiffs did not provide
“all egation[s] nor evidence that plaintiffs [were] in inmnent
threat of being” subjected to the challenged display, id. at
1544, nor did the plaintiffs provide evidence that their
regul ar course of business required their presence in Judge
Moore’s courtroom 1d. at 1528-29. |Indeed, only one plaintiff
(continued...)
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B.
Wth the standing issue resolved, the court noves to the

heart of its Establishment Clause inquiry. For a practice to

survive an Establishment Clause challenge, it must have a

secul ar legislative purpose, ... its principal or primry
ef fect must be one that neither advances nor inhibits religion,

[and it] nmust not foster an excessive governnment

ent angl ement with religion.'" Lenon v. Kurtzman, 403 U. S. 602,
612-13, 91 S. Ct. 2105, 2111 (1971) (citations omtted). The
plaintiffs contend that Chief Justice Moore's display of the
nmonunment fails this test, frequently called the Lenon test, in
two ways: (1) his fundanmental, if not sole, purpose in
di spl ayi ng the monument was non-secul ar; and (2) the nonunent's

primary effect advances religion.

1. (...continued)
in that case was ever required to be in Judge Moore’'s
courtroom and, then, only for a few monents. Id. at 1527

The plaintiffs tried to assert standing on the fact that they
were “subject to” the possibility of comng into contact with
t he chal | enged di spl ay, either as potential litigants or jurors
in Judge Moore’s courtroom 1d. at 1544. The case before this
court is patently distinguishable, as each plaintiff testified
that their professional duties did require and will continue
to require their presence in the Alabama State Judici al
Bui |l ding. Therefore, the district court’s finding in Al abama
Freet hought Association, that the plaintiffs |acked standing,
has no bearing on the issue of the plaintiffs’ standing in this
case.
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1.

That Chief Justice Moore's purpose in displaying the
monunment was non-secular is self-evident. First, it is self-
evident from his own words. At the nonunent's unveiling
cerenmony, the Chief Justice explainedthat the monument "serves
toremnd ... that in order to establish justice we must invoke

"the favor and gui dance of al m ghty God. He made cl ear that,
in order to restore this noral foundation of |aw, "we nust
first recogni ze the source fromwhich all nmorality springs ..

[ by] recogniz[ing] the sovereignty of God." Thus, he nmade
clear that, while the nonument depicted the "noral foundation
of law," it was ultimtely a monunent to the giver of this
foundation, the Judeo-Christian God. He saw the placenent of
t he monument in the Judicial Building rotunda as not only "the
begi nning of the restoration of the noral foundation of law to
our people,"™ but, mre fundanentally, as "a return to the
knowl edge of God in our |and."

In his trial testinmny before this court, the Chief
Justice gave nmore structure to his wunderstanding of the
relationship of God and the state, and the role the nmonunment
was intended to play in conveying that nessage. He expl ai ned

that the Judeo-Christian God reigned over both the church and

19



the state in this country, and that both owed allegiance to
t hat God. In other words, the Chief Justice described
essentially a vertical or standing triangle, with God at the
top as the sovereign head, and with the state and the church,
si de-by-side, form ng the base under God.

The Chief Justice also explained at trial how his design
and placenment of the nonunent reflected this understandi ng of
the rel ati onship of God and the state. Hi s design concerns were
religious rather than secular in that the quotations were
pl aced on the sides of the nmonunent instead of on its top
because, in keeping with his religious belief, these statenents
were the words of man and thus could not be placed on the sane
plane with the Wrd of God. Simlarly, he rejected the
addition, along side the Ten Commandments nonunment, of a
monument containing Rev. Dr. Martin Luther King, Jr.'s "I Have
a Dreanl speech, not for secul ar reasons but because the speech
was not "the revealed | aw of God."

The Ten Commandnments nonunent, as the Chief Justice made
cl ear both at the unveiling cerenmony and at trial, is a granite
rem nder to Al abama judges and justices and all other state
citizens of the ultimte sovereignty of the Judeo-Christian God
over both the state and the church, and of how all men and
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wonmen shoul d, therefore, ook to God as the ultimte source of
the noral foundation of all the laws of this country; for, it
was God, and not man or the state, that gave us the Ten
Commandnent s.

Chi ef Justice Moore's non-secul ar purpose is al so evident
from the monunent itself. To be sure, "The Ten Commandnents
are undeniably a sacred text in the Jewish and Christian
faiths, and no legislative recitation of a supposed secul ar

pur pose can blind us to that fact." Stone v. Graham 449 U. S.

39, 41, 101 S. Ct. 192, 194 (1980) (per curiam. But, as the
evidence in this case nmore than adequately reflected, the Ten
Commandnent s have a secul ar aspect as well. Experts on both
sides testified that the Ten Conmandments were a foundati on of
American law, that Anmerica's founders |ooked to and relied on
the Ten Commandnments as a source of absolute noral standards.
The second tablet, of course, is entirely secular--from "Thou
shalt not kill" to "Thou shalt not covet"--but the first tablet
al so has secul ar aspects. As the Chief Justice pointed out in
hi s speech unveiling the monument, Sanmuel Adans gave a speech,
t he day before the signing of the Declaration of |Independence,
referring to the King as a false idol, alluding to the
Commandment that "Thou shalt have no other Gods before nme."
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While the secul ar aspect of the Ten Conmandnents can be
enmphasi zed, this nmonunment, however, |eaves no room for
ambi guity about its religious appearance. Its sloping top and
the religious air of the tablets unequivocally call to m nd an
open Bible resting on a podium \While the quotations on the
nonunent's sides are non-Biblical, they still speak solely to
non-secul ar matters, that is, to the i nportance of religion and
the sovereignty of God in our society; these non-Biblical
guot ati ons are physically bel ow and not on the sanme plane with
the Biblical one. Further, there is the ineffable but still
overwhel m ng sacred aura of the nonunent. As the court
observed earlier, it was not surprising to learn that visitors
and court enployees found the nonunent to be an appropriate,
and even conpelling, place for prayer. The only way to m ss
the religious or non-secul ar appearance of the nmonument woul d
be to walk through the Alabama State Judicial Building with
one's eyes cl osed.

The monunment in the Alabama State Judicial Building is,
therefore, dramatically different fromother Ten Commandnents
di spl ays i n other governnment buil dings and on ot her gover nnment
| and across the country. It is different from such displ ays
as: (1) Moses, anopbng other historical |awgivers, holding two
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bl ank tablets on the East Portico of the United States Suprene
Court Building; (2) a carving of two tablets with the nunbers
| through X on the entrance door to the United States Suprene
Court's courtroom (3) a pylon in front of the E. Barrett
Prettyman Buil ding i n WAshi ngton D. C. with (anpbng ot her things)
two tabl ets engraved with Hebrewwiting; (4) two blank tablets
at the feet of the Spirit of Justice statue in the United
States Justice Departnent Building;, and (5) a mural in the
Pennsyl vani a Suprenme Court courtroomw th Moses carving the Ten
Commandnments and a full version of the text of the Ten
Commandnents. In each of these displays, the Ten Commandnments
are situated in a secul ar context and the secul ar nature of the
di splay is apparent and dom nant.

In a mural on the United States Supreme Court buil ding,
t he Ten Commandments are displayed as two bl ank tablets, held
by Moses sitting anmongst many ot her historical |awgivers. The
Commandnments di splayed on the door to the Supreme Court's
courtroomare so small as to be al nost unnoti ceable, are anong
many ot her decorations such as a lion's head and a head of
wheat, and are sinply two tablets containing the Roman nuneral s
| through X. The Ten Commandnents on the pylon in front of the
E. Barrett Prettyman building are two small tablets, with part
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of the Ten Conmmandnents in Hebrew, as part of a | arger display
representing freedom of religion, freedom of the press, and
freedomof speech. On a second side of the pylon are a sim| ar
series of carvings representing crimnal law and the
protections of due process, and on the third side are non-
religious excerpts fromthe Declaration of |ndependence, the
preanble to the Constitution, and the Fifth Amendnment. Just
as those held by Mses on the United States Suprene Court
buil ding, the tablets at the feet of the Spirit of Justice
statue in the Department of Justice building, a building closed
to the public since at least the late 1970's, are blank
Simlar to those on the door to the Supreme Court's courtroom
they are so dom nated by their surroundings (in this case, the
statue) as todrawlittle attention. Finally, the mural in the
Pennsyl vania Supreme Court courtroom is one of many simlar
murals in that room including nurals featuring WIIliam
Bl ackst one and the Code of Justinian.

The Chief Justice's monument is even different fromthose
Ten Commandnents di splays found by other courts to violate the
Establishnment Clause in that the non-secular purpose and
appearance of the Chief Justice's nonument is much nore

apparent. For exanple, in Indiana Civil Liberties Union v.
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O Bannon, 259 F.3d 766, 768-69 (7th Cir. 2001), cert. denied,

534 U.S. 1162, 122 S. Ct. 1173 (2002), the Seventh Circuit
Court of Appeal s addressed a monument with the Ten Commandnment s
and Bill of Rights placed side-by-side, designed "to honor our
hi story by rem nding society of its core values and to honor
our legal tradition since several of our secular |aws are
parallel to the Ten Conmandnments.” |d. at 771. Simlarly, in

Books v. City of Elkhart, 235 F.3d 292, 296 (7th Cir. 2000),

cert. denied, 532 U.S. 1058, 121 S. Ct. 2209 (2001), the

Seventh Circuit confronted a nonunent with a | arge versi on of
the Ten Commandnments, placed by the Fraternal Order of Eagles,
seeking to provide troubled youths with a non-sectarian and
non-coercive code of conduct. [|d. at 294. This case is not
as difficult as those in which the evidence reflected that the
Ten Commandnents display at issue had an arguably secul ar,
hi stori cal purpose, for the evidence here does not even begin
to support that conclusion, nor does the evidence support the
concl usion that the Ten Commandments were di splayed as sort of
a secul ar nmoral code. The Chief Justice's words unequivocally
belie such purposes.

This case, indeed, is unique in that, under not only the
Lenon test, but al so under the test proposed by sonme of Lenon's
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nost vocal critics on the United States Supreme Court, the
Chi ef Justice's placement of the Ten Commandnents nonunent in
t he Al abama State Judicial Buil ding would be unconstitutional.

I n County of All egheny v. ACLU, Greater Pittsburgh Chapter, 492

U.S. 573, 109 S. Ct. 3086 (1989), Justice Kennedy, writing for
hi msel f and Justices Rehnquist and Scalia, two of Lenon's
strongest critics, suggested that religious endorsement was not
enough to establish an Establishment Clause violation, that
there nust be nobre, such as "proselytization" or "coercion."
Id. at 660, 109 S. Ct. at 3136-37 (Kennedy, J., concurring in
part and dissenting in part). As he explained, "coercion need
not be a direct tax in aid of religion or a test oath.
Synbolic recognition of accommmdation of religious faith may
violate the Clause in an extreme case. | doubt not, for
exanpl e, that the Clause forbids a city to permt the pernmanent
erection of a large Latin cross on the roof of city hall. This
i's not because governnment speech about religion is per se
suspect, as the mpjority would have it, but because such an
obtrusive vyear-round religious display would place the
governnment's wei ght behind an obvious effort to proselytize on
behal f of a particular religion.”™ 1d. at 661, 109 S. Ct. at
3137.
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Justice Kennedy's proselytization test is net here. Both
I n appearance and in stated purpose, the Chief Justice's Ten
Commandnent s nonunment is an "extrene case"; it is nothing | ess
than "an obtrusive year-round religious display"” installed in
the Alabama State Judicial Building in order to "place the
government's wei ght behind an obvious effort to proselytize on

behal f of a particular religion," the Chief Justice's religion.

Id.
2.

That the Ten Conmmandments nonunent's primary effect
advances religion is also self-evident. To satisfy the second
prong of the Lermon test, the challenged practice nmust have a
"principal or primary effect ... that neither advances nor
inhibits religion.” Lenon, 403 U. S. at 612, 91 S. Ct. at 2111
I n evaluating practices under this prong, the United States
Suprene Court has "paid particularly close attention to whet her
t he chal |l enged governnmental practice either has the purpose or

effect of 'endorsing' religion.” County of Allegheny v. ACLU,

Greater Pittsburgh Chapter, 492 U. S. 573, 592, 109 S. Ct. 3086,

3100 (1989). When attenpting to define "endorsenent," the
Court Ilikened it to "conveying or attenpting to convey a
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nmessage that religion or a particular religious belief is

favored or preferred,” id. at 593, 109 S. Ct. at 3101 (citation

omtted) (enphasis in original), or to "pronot[ing] one
religion or religious theory against another or even agai nst
the mlitant opposite.” [1d. (citation omtted).

Thi s endorsenment test is objective in nature. See, e.q.,

Lynch v. Donnelly, 465 U.S. 668, 693-94, 104 S. Ct. 1355, 1370

(1984) (O Connor, J., concurring) ("[Whether a governnent
activity comuni cates endorsenent of religionis not a question
of sinple historical fact. Al t hough evidentiary subm ssions
may hel p answer it, the question is ... in large part a |egal
guestion to be answered on the basis of judicial interpretation
of social facts.") The court's inquiry in this case,
therefore, turns on whether a reasonable observer would
perceive the practice in question as endorsing religion. See
Al |l egheny, 492 U. S. at 630, 109 S. Ct. at 3121 (O Connor, J.
concurring).

The parties disagree as to what evidence should be
consi dered by the court in applying the "reasonabl e observer”
standard. The proper application of the endorsenent test, and,
specifically, what information a "reasonable observer"” would
possess, was addressed by Justices O Connor, Stevens, and
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Scalia in Capitol Square Review & Advisory Board v. Pinette,

515 U. S. 753, 115 S. Ct. 2440 (1995). Justice Stevens would
broadly extend t he reasonabl e observer concept "to the universe

of reasonable persons and ask whether some viewers of the

religious display would be likely to perceive a governnment
endorsenent." 1d. at 800 n.5, 115 S. Ct. at 2466 n.5 (Stevens,
J., dissenting). Justice O Connor's reasonabl e observer, on
the other hand, would be nmore informed, "simlar to the

'reasonabl e person' in tort law, " and "nust be deenmed aware of

the history and context of the community and forumin which the

religious display appears.” [1d. at 779-80, 115 S. Ct. at 2455
(O Connor, J., concurring in part and concurring in the
j udgnment) . Finally, Justice Scalia refused to adopt either
version of the endor sement test, instead finding it

"significant that [in Lanb's Chapel v. Center Moriches Union

Free School District, 508 U S. 384, 113 S. Ct. 2141 (1993)] we

referred only to what woul d be thought by 'the community'--not
by outsiders or individual nmenbers of the commnity uni nformed
about the school's practice.” 515 U S. at 765, 115 S. Ct. at
2448 (Scalia, J.). Justice Scalia further noted that sone

uni nformed community menbers "might leap to the erroneous
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concl usi on of state endorsenent. But ... erroneous concl usi ons
do not count." 1d. (enphasis in original).

G ven Justice Scalia's understanding of Lanb's Chapel, it

is evident that the Court generally has considered community
perceptions of the challenged practice to be determ native,
rat her than the perceptions of "some menmbers” or other general
observers. Thus, it appears that Justice O Connor's view of
the reasonable observer, who "nmust be deemed aware of the
hi story and context of the community and forum in which the
religious display appears,” id. at 780, 115 S. Ct. at 2455,
most cl osely conports with prior Court precedent. As such, the
court will consider whether the nonunent has the i nperm ssible
effect of endorsing religion with respect to a "reasonable
observer" aware of the history and context of the commnity and
forumin which the nmonunent appears.

For purposes of this case, the inport of that awareness is
clear. A reasonabl e observer woul d know t hat the Chief Justice
ran as the "Ten Conmandnents Judge" during his canpaign for
Chi ef Justice, that the Chief Justice placed the nmonument in
the Judicial Building rotunda to fulfill his canpaign prom se
"to restore the noral foundation of law, " and that, as the
Chi ef Justice repeatedly enphasized at the unveiling, the
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nonunment "serves to remnd ... that in order to establish
justice we nmust invoke 'the favor and guidance of alm ghty
God. " " That reasonable observer would also know that the
Judi cial Building rotunda is not a public forum and that ot her
groups may not place their own displays in the rotunda. On the
ot her hand, the court does not inpute to a reasonabl e observer
any know edge of the Chief Justice's relationship with Coral
Ri dge M nistries or the numerous speeches, tel evision and radi o
appearances he has given over the past two years; though, given
that the Chief Justice is a state official, that the monunent
is in a state building, and that the Chief Justice's
relationship with Coral Ridge has been open and extensive, a
reasonabl e argunent could be advanced that these should be
i mputed as well. Even with this Ilimted know edge, however
the court concludes that a reasonable observer would view the
nonunment's primary effect as an endorsenment of religion

As di scussed above, the nmonunent's primary feature is the
Ten Conmmandnents, an "undeniably ... sacred text," Stone v.
Graham 449 U. S. 39, 41, 101 S. Ct. 192, 194 (1980), carved as

tablets into the top of the nonunent. See Indiana Civil

Li berties Union v. O Bannon, 259 F.3d 766, 772 (7th Cir. 2001)

(recogni zing additional religious significance when the
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Commandnments are presented as tablet-shaped blocks), cert.
deni ed, 534 U. S. 1162, 122 S. Ct. 1173 (2002). The nonunment's
sloping top and the religious air of tablets unequivocally cal

to mnd an open Bible resting on a podium VWhile the
gquot ati ons on the nonunent's sides are non-Biblical, the fact
that they have been edited so as to enphasize the inportance
of religion and the sovereignty of God in our society fails to
dimnish, and even anplifies, the ineffable but stil

overwhel m ng holy aura of the nmonument. As the Chief Justice
hi msel f stated at the nonunent's unveiling cerenpny, these
guotations were not included to serve as "history, [or]
hi storical documents. AlIl history supports the acknow edgment
of God. You'll find no docunents surrounding the Ten
Commandnents because they stand al one as an acknow edgnent of
that God that's contained in our pledge, contained in our
notto, and contained in our oath."”™ No part of the nonunent
itself, nor sign, nor other decoration in the rotunda, in any
way enphasizes the potentially secular nature of the

Commandnent s. See, e.qg., Allegheny, 492 U S. at 598, 109 S.

Ct. at 3103 (explaining that the effect of a creche, which is
capable of communicating a religious nessage, turns on its
setting). Thus, a reasonable observer, view ng this nmonunment
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installed by the "Ten Commandnents Judge" as a whole, would
focus on the Ten Commandnents, would find nothing on the
monunent to de-enphasize its religious nature, and would fee
as though the State of Alabama is advancing or endorsing,
favoring or preferring, Christianity.

The court also finds nothing in "the history of the
nonunent's placenment and mai ntenance as well as the physical
characteristics of the nonument and of the surrounding area,”

Books v. City of Elkhart, 235 F.3d 292, 294 (7th Cir. 2000),

t hat woul d change the court's view that the nmonument endorses

religion. See also Allegheny, 492 U S. at 578-87, 109 S. Ct

3093-99 (discussing the chall enged nonunent, its placenment, and
t he surrounding area). In this case, the Chief Justice
installed the nonunent to fulfill a campaign promse to

"restore the nmoral foundation of |aw. The monunment stands
alone in the rotunda, in front of a large picture wi ndow with
a waterfall in the background, with no other objects to provide
a different "focal point" of a viewer's attention. See id. at
598, 109 S. Ct. at 3103 (distinguishing the Court's opinion in
Al l egheny fromits holding in Lynch because the Lynch displ ay
"conposed a series of figures and objects, each group of which

had its own focal point"). MWhile the rotunda does contain two
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ot her plaques, these plaques are much smaller and are over
seventy feet away with no sign to indicate that they are
connected to or related to the monunent in any way. Finally,
the rotunda is not an open forum no other group may install
a different nonument or plaque in the rotunda wit hout the Chi ef
Justice's perm ssion. Taken together, this history and the
physi cal characteristics of the nmonument and its surrounding
area do nothing to mtigate the monunent's effect of endorsing
religion, of showing that Christianity is the "favored or
preferred"” religion of the state of Al abama.

The Ten Commandnments nonument, viewed alone or in the
context of its history, placenment, and |ocation, has the
primary effect of endorsing religion. As such, the nmonument
vi ol ates the second prong of the Lenon test, and it therefore

vi ol ates the Establishment Cl ause.?

2. While not argued by the plaintiffs, the court 1is
concerned that Chief Justice More's involvenent with Cora
Ri dge M nistries, a Christian nedia outlet, violates the third,
ent angl enent prong of the Lenon test. Aside fromits being the
only nmedia outlet to record the night-time placenment of the
monument in the Alabama State Judicial Building, Coral Ridge
has used the Chief Justice's name and his installation of the
Ten Commandnments nmonunent to raise funds for not only his
defense but also its own evangelical purposes. For exampl e,
Coral Ridge uses a picture of the nmonunment to raise noney for
the Chief Justice's |legal defense and, at the sanme tine, to

(continued...)
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2. (...continued)

rai se noney for its own work. A fund-raising letter fromCora
Ri dge President Dr. Janes Kennedy included a donor-response
formwhich read, in part, "I want to help provide for Justice
Moore's and the Ten Conmmandnents' | egal defense. Also, use ny
gift to continue sharing the life-transform ng Gospel, through
new editions of The Coral Ridge Hour and all the ongoing work
of Coral Ridge Mnistries.” In another fund-raising letter,
Kennedy wrote, "Please pray and send your nost generous
possible gift to help us aid in the judge's defense and
continue all of the outreaches of the mnistry together."
Coral Ridge has also used the Chief Justice and the nonunent
as a subject of many of its television and radi o progranms and
has, a nunmber of times, highlighted the Chief Justice's |lawsuit
in its newsletter "Inpact." Coral Ridge even uses the Chief
Justice to raise funds on its website: "If you would like to
help with the $200, 000 Ten Commandnents Defense fund and al so
enabl e Dr. Kennedy to continue the work of this mnistry, send
your gift." Additionally, while the Chief Justice is a state
official, sued for his placenment of a nmonunent in a state
bui Il ding, the State of Alabama is not paying Chief Justice
Moore's | egal expenses; these expenses are instead being paid
by a private source, Coral Ridge.

In a real sense, therefore, the installation of the
nonunent can be viewed as a joint venture between the Chief
Justice and Coral Ridge, as both parties have a direct interest
inits continued presence in the rotunda. A credible argunent
could be made that this type of entanglenment is specifically
the type of "evil[] against which [the] Clause protects
"sponsorship, financial support, and active involvenment of the
sovereign in religious activity."™ Commttee for Pub. Educ.

& Religious Liberty v. Nyquist, 413 U. S. 756, 772, 93 S. Ct.
2955, 2965 (1973) (quoting Walz v. Tax Comm n, 397 U S. 664,
668, 90 S. Ct. 1409, 1411 (1970)).

Adm ttedly, t he Chi ef Justice denies an active
rel ati onshi p between hinself and Coral Ridge. He contends that
he has not been involved inthe mnistry's efforts, through the
use of his nanme and the publicity surroundi ng the nmonunment, to

(continued...)

35



C.
Chi ef Justice Moore contends that the plaintiffs err in

their application of the Lenon test.

1.
The Chief Justice contends that the United States Suprene

Court's historical analysis in Marsh v. Chambers, 463 U.S. 783,

103 S. Ct. 3330 (1983), rather thanits test fromLenon, should
be applied to determ ne the outcone of this case. I n Marsh
t he Court concentrated on the very specific nature of the facts

in that case to conclude that the Nebraska |egislature's

2. (...continued)
rai se funds for his |l egal defense in conjunction with efforts
to raise funds for its religious projects. But the |[|aw

recogni zes that one cannot escape responsibility for the acts
of others, taken on one's behal f, through deliberate i gnorance.
JimWalter Res., Inc. v. Allen, 995 F. 2d 1027, 1029 (11th Cir.
1993) (holding that deliberate ignorance to the kind of work
empl oyee perfornmed woul d not excuse managenent fromliability
for injury enployee incurred on the job); Robi nson v.
Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1530 (M D.
Fla. 1991) (finding that enployer could not escape liability
for hostile work environment by "elect[ing] to bury its head
in the sand rather than learn nore about the conditions to
whi ch femal e enpl oyees ... were subjected"). In a very rea
way, then, it could be argued that Coral Ridge's religious
activity is being sponsored and financially supported by the
Chi ef Justice's installation of the nonunent as a gover nnent
of ficial.
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practice of opening each session with a non-sectarian prayer
did not violate the Establishment Clause. See Marsh, 463 U.S.
at 786, 103 S. Ct. at 3333. Specifically, the Court focused
on the fact that

"[t] he opening of sessions of |egislative

and other deliberative public bodies with

prayer is deeply enbedded in the history

and tradition of this country. From

colonial times through the founding of the

Republic and ever since, the practice of

| egi sl ative prayer has coexisted with the

principl es of di sest abl i shnment and

religious freedom"”
Id. The Court also noted that the Continental Congress itself
adopted the procedure of opening its sessions with a prayer
id. at 787, 103 S. Ct. at 3333-34, and found that "Clearly the
men who wrote the First Amendnment Religion Clauses did not view
paid | egislative chaplains and opening prayers as a violation

of that Amendnment, for the practice of opening sessions with

prayer has continued wi thout interruption ever since that early

session of Congress."” [|d. at 788, 103 S. Ct. at 3334. This
"unique history" of legislative prayer was of central
I nportance to the Court in making its decision. Id. at 791,

103 S. Ct. at 3335.
A conparison of Lenmon and Marsh, however, reveals that
this court need not choose between two conpeting and nutually-
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excl usive tests. Thus, the court cannot accept the Chief
Justice's argunent that the historical analysis fromMarsh has
replaced the Lenpbn test in the Suprenme Court's Establishnment
Cl ause jurisprudence. First, while the Lenpbn test has been
criticized by a nunber of Supreme Court Justices, Lenmon has not

been overrul ed, see Lanmb's Chapel v. Center Moriches Uni on Free

Sch. Dist., 508 U.S. 384, 395 n.7, 113 S. Ct. 2141, 2148 n.7

(1993) (noting that Lenon, despite heavy criticism is still
good law), and a clarified (endorsenent) version of the Lenon

test is still regularly applied by the Court. See, e.q.,

Zelman v. Simons-Harris, u. S. ., ., 122 S, Ct. 2460,

2476 (2002) (O Connor, J., concurring) ("A central tool in our
anal ysis of cases in this area has been the Lenon test. ... The
test today is basically the same as that set forth ... over 40

years ago."); Santa Fe Indep. Sch. Dist. v. Doe, 530 U. S. 290,

314, 120 S. Ct. 2266, 2282 (2000) ("Lemon ... 'guides the

general nature of our inquiry in this area.'") (citation
omtted). The Eleventh Circuit, too, has continued to apply

the Lenon test despite this criticism Bown v. Gwm nnett County

Sch. Dist., 112 F.3d 1464, 1468 (11th Cir. 1997).

Second, Marsh can be viewed as "an exception to the Lenon
test only for such historical practice[s]" as those conparabl e
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to legislative prayer. Jager v. Douglas County Sch. Dist., 862

F.2d 824, 829 n.9 (11th Cir. 1989), cert. denied, 490 U S

1090, 109 S. Ct. 2431 (1989); see also Marsh, 463 U. S. at 796,

103 S. Ct. at 3338 (Brennan, J., dissenting) (calling Marsh a

l[imted exception to Lenmon); but see Allegheny, 492 U S. at

669-70, 109 S. Ct. at 3142 (Kennedy, J., concurring in part and
dissenting in part) (rejecting this view of Marsh). | n ot her
words, a practice that fails any one prong of the Lenon test
may still be found constitutional under the Marsh exception to
the Lenon test. The court therefore need not, as the Chief
Justice would have it, choose which of the two cases to apply.
Rat her, having already found the Chief Justice's installation
of the monunment to fail the first two prongs of the Lenon test,
the court now turns to the question of whether the nonunent
nevert hel ess can be found constitutional under Marsh.

As discussed above, the United States Suprenme Court in
Marsh, rather than applying the Lenon test, concentrated on the
very specific nature of the facts in that case to concl ude t hat
the Nebraska | egislature's practice of opening each session
with a non-sectarian prayer did not violate the Establishnment
Cl ause. Marsh, 463 U.S. at 786, 103 S. Ct. at 3333; see also

County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492
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Uu.S. 573, 603, 109 S. Ct. 3086, 3106 (1989) ("Marsh plainly
does not stand for the sweeping proposition ... that all
accepted practices 200 years old and their equivalents are

constitutional today."); Edwards v. Aquillard, 482 U.S. 578,

583 n.4, 107 S. Ct. 2573, 2577 n.4 (1987) (noting that Lenpn
had been applied in all cases, save Marsh, since its adoption);

Wal |l ace v. Jaffree, 472 U. S. 38, 63 n.4, 105 S. Ct. 2479, 2493

n.4 (1985) (Powell, J., concurring) (stating that the Marsh
hol ding was "based upon the historical acceptance of the
practice that had becone 'part of the fabric of our society.'")
(citation omtted). The Chief Justice argues that the case at
hand has simlarly unique facts and should therefore be found
constitutional under this exception to the Lenon test.

The Chi ef Justice contends that, under Marsh, the nonunent

is constitutional because, as he has written in his briefs to

the court, "judges throughout our nation's history have
acknowl edged the noral foundation of |aw and, indeed, have
depended upon it in reaching their decisions.” He points to

an uninterrupted history, fromas early as 1819 to today, in

which courts "interacted with, relied upon, or otherw se
di scussed the noral foundation of the Jlaw [in their
deci sions]." As such, the Chief Justice contends, his
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reference to "God and to God's |law on the nmonument do not
render it unconstitutional."” The Chief Justice also argues
t hat the acknow edgnent of God made by this nmonunment is no
different fromthe acknowl edgments of God appearing on United
States currency, in the United States notto, and at the opening
of court sessions. Basically, the Chief Justice argues that
the monument's acknow edgnent of God, |ike the legislative
prayer upheld in Marsh, is part of our nation's history.
Additionally, the Chief Justice has presented evi dence of
numer ous di spl ays of the Ten Commandnments in judicial buildings
and ot her governnent buildings in Washington, D.C. The Chi ef
Justice argues that the existence of these Ten Commandnents
di spl ays denmonstrate a history of such displays which validate
the constitutionality of his own display under Marsh. The nost
significant of these displays, discussed previously, are: (1)
Moses, anong other historical |awgivers, holding two tablets
on the East Portico of the United States Suprenme Court
Buil ding; (2) a carving of two tablets with the nunbers |
t hrough X on the entrance door to the United States Suprene
Court's courtroom (3) a pylon in front of the E. Barrett
Prettyman Buil ding i n Washi ngton D. C. with (anong ot her things)
two tablets carved with Hebrew witing; (4) two blank tablets
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at the feet of the Spirit of Justice statue in the United
States Justice Departnment Building; and (5) a mural in the
Pennsyl vani a Supreme Court courtroomw th Moses carving the Ten
Commandments and a full wversion of the text of the Ten
Conmmandnent s.

The Chief Justice's first argunent, that the nmonunment is
constitutional under Marsh because of the historical validation
provi ded by judicial acknow edgnment in court opinions of the
nor al foundati on of | aw, and ot her governmental acknow edgnents
of God, is flawed. Even assumng the Chief Justice's
contentions are true, that judges in their opinions throughout
American history have recogni zed the noral foundation of | aw,
it does not follow that this nonument should be considered
sinmply as part of that long history of recognition; nor does
it follow that this monument is sinply one in a long |line of
governnent al acknow edgments of God. First, as discussed
previously, the Chief Justice's understanding of the nora
foundation of our laws flows fromhis beliefs that the Judeo-
Christian God is the source of the church, the state, and the
separation of the two, and, as a matter of not only Biblical
text but Anerican | aw, reigns over both. The Chief Justice has
not shown that other judges have recognized this sane
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under st andi ng of the sovereignty of the Judeo-Christian God,
and, given the Chief Justice's unique views, the court cannot
assunme that they did. Second, there is a significant
di fference between "an obtrusive year-round religious display"
installed in the Alabama State Judicial Building in order to
"place the governnment's weight behind an obvious effort to
proselytize on behalf of a particular religion," County of

Al l egheny v. ACLU, Greater Pittsburgh Chapter, 492 U.S. 573,

661, 109 S. Ct. 3086, 3137 (1989) (Kennedy, J., concurring in
part and dissenting in part), and the discussion of the noral
foundation of our laws in a court's opinion, or the cerenoni al
recognition of God on noney or at the opening of court.
Chal | enges under the Establishnent Clause have often
turned on subtle but significant differences. A creche
standing alone is constitutionally different from a creche
i ncorporated into a | arger holiday di splay, conpare id. at 578-
79, 109 S. Ct. at 3093 (holding unconstitutional a creche

standing alone) with Lynch v. Donnelly, 465 U.S. 668, 687, 104

S. Ct. 1355, 1366 (1984) (finding constitutional a creche
incorporated as part of a larger holiday display), and
| egi slative prayer is significantly different from prayer at

a hi gh-school graduation, conpare Marsh, 463 U.S. at 795, 103
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S. Ct. at 3338 (holding non-sectarian |egislative prayer

constitutional) with Lee v. Wisman, 505 U. S. 577, 599, 112 S.

Ct. 2649, 2661 (1992) (finding prayers at high school
graduation to be unconstitutional). Simlarly, "cerenonia

dei sms, " such as | egislative prayers or opening Court sessions
with "God save the United States and this honorable Court," are
different from public acknow edgnments of a sectarian God.

Conpare Allegheny, 492 U. S. 630, 109 S. ¢Ct. at 3120-21

(O Connor, J. concurring) (noting that |egislative prayer
sol emmi zes public occasions and expresses hope in the future)
with id. at 603, 109 S. Ct. at 3106 (finding an obvious
di fference between creche di splays and references to God in the
Nati onal Motto and the Pl edge of All egiance). As such, neither
an unbroken history of judicial recognition of the noral
foundation of |aw, nor cerenonial acknow edgments of a non-
sectarian God, both of which are very different fromthe Chief
Justice's permanent, prom nent granite nonunent to the
sovereignty of God, is enough to find the Chief Justice's
actions constitutional under the Marsh exception.
Additionally, while the Chief Justice has brought other
di spl ays of the Ten Commandnments to the court's attention, he

has not denonstrated that any of the "unique" circunmstances
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from Marsh exist in this case. First, the Chief Justice has
not shown that nenbers of the Continental Congress displayed
t he Ten Commandnents in their chanbers, nor that they directly
approved of its public display by the governnent. Second,
public, governnental di splays of the Ten Commandnents,
installed with the purpose of proselytization and having a
religious effect, are not "deeply enbedded in the history and
tradition of this country,"” Marsh, 463 U.S. at 786, 103 S. Ct
at 3333; indeed, nost date fromthe twentieth century. Thus,
the Chief Justice has failed to showthat simlar displays are
common or even generally accepted in this country.

Finally, even if, for the sake of argunent, history could
be read to support the Chief Justice's contention that Ten
Commandnents displays in government buildings have been a
sufficiently historical part of the fabric of our society, this
tradition would fall far short of providing a constitutional
basis for the Chief Justice's Ten Commandnents nonunment. No

ot her Ten Commandnments di splay presents such an extreme case

of religious acknowl edgnent , endor senent , and even
prosel ytization. In other words, if there is a Ten
Commandnents display tradition in this country, it is
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definitely not the tradition enbodied by the Chief Justice's
nonument .

Because no historical background, conparable to that found
in Marsh, exists to validate the constitutionality of Chief
Justice Moore's Ten Commandment s nonunment, the court finds that
t he nmonunent is not constitutional under the Marsh exception

to the Lenpon test.

2.

Chi ef Justice Moore faults not only the plaintiffs but the
United States Suprenme Court for failing to understand the
hi st ori cal relati onship between God and the state, a
rel ati onship he believes to be enmbodied by the Establishnment
Clause and which would allow the presence of his Ten
Commandnent s nonunent in the Al abama State Judicial Building.

As nmentioned above, at trial the Chief Justice explained
at | ength his understandi ng of the rel ati onshi p between God and
the state. In the Chief Justice's understanding, the Judeo-
Christian God is sovereign over both the church and the state
in this country, and both owe allegiance to that God. I n
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descriptive terns, God, as the sovereign head, is at the top
of a hierarchical vertical triangle; under God are the state
and the church, standing next to one another and form ng the
base of the triangle. The Chief Justice maintains that this
under st andi ng of the relationship between God and the state is
dictated not only by Biblical text but by the First Anmendnent
itself.

As the Chief Justice explained at trial, relying in |arge

measure on his dissenting opinion in Yates v. ElI Bethel

Primtive Baptist Church, So. 2d ___, 2002 W 31270278

(Ala. 2002) (Moore, C.J., dissenting), the separation of church
and state is "nobst vividly illustrated by the O d Testanent
nation of Israel, where institutional I|ines were drawn so
clearly that the chief of state, the king, could not even cone
from the same famly or tribe as the chief ecclesiastical
of ficer, the high priest.” 1d. at *18. The Chief Justice gave
t he exanples of: "King Uzziah, son of Amaziah, [who] was
stricken with |eprosy when he presuned upon the role of the
priests in burning incense unto the Lord," and "Saul, the first
king of Israel, [who] trespassed upon the jurisdiction of the
church by making a burnt offering instead of waiting for
Sanmuel, the priest, to perform his duty."” Id. (citing 11
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Chronicles 26:16-21 (King Janes); | Sanmuel 13:13-14 (King

Janes)). Thus, the Bible dictates the Chief Justice's
under standing of the relationship between God and the state
because, "While both the priest and the king were under the | aw
of God, the role of civil governnent was separated from the
wor ship of God." I d. Jesus, too, according to the Chief
Justice, explicitly recognized this separation when he said
"Render therefore unto Caesar the things which are Caesar's;

and unto God the things that are God's." 1d. (citing Matthew

22:21 (King Janes)).

The Chief Justice also believes that his specific
under st andi ng of the relationship between God and the state is
embodi ed by the First Anmendnent. The Chief Justice quotes
Thomas Jefferson's "Bill For Establishing Religious Freedom?"”

"that Al m ghty God hath created the mnd free, and mani f est ed

his supreme will that free it shall remain," El Bethel, So.

2d _, 2002 W 31270278, *17 (enphasis added by the Chief
Justice), for the proposition that "even Thomas Jefferson
recogni zed that a separati on between church and state existed
because ' Al m ghty God' was sovereign over both institutions.”
Id. The Chief Justice also quotes James Madi son's "Menori al
and Renonstrance": "It is the duty of every man to render to
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the Creator such homage, and such only, as he believes to be
acceptable to him This duty is precedent both in order of
time and degree of obligation, to the clainms of Civil Society.
Bef ore any man can be consi dered as a nmenmber of Civil Society,
he must be considered as a subject of the Governor of the

Universe ..." 1d. at *22 (quoting Il The Witings of Janes

Madi son 184-85 (Gaillard Hunt, ed., G P. Putnam s Sons 1901).
This | anguage leads to the Chief Justice's conclusion that
"Madi son explicitly recognized that maintaining a 'separation’
In no way nmeant to separate fromcivil governnment a belief in
t he sovereignty of God. |ndeed, the very concept of separation
mandates a recognition of a sovereign God." 1d. at *21. The
Chi ef Justice uses these exanples from Jefferson and Madi son,
as well as earlier exanples in English history, to support his
belief "that the recognition of the sovereignty of God is the
very source of the principle of the separation of church and
state."” 1d. at *22

I ndeed, in the Chief Justice's view, it is the Judeo-
Christian God, through the Biblically dictated separation of
church and state, who gives Anmericans the freedom of consci ence
to believe in whatever faith they choose. Anmericans are free
to worshi p ot her Gods only because t he Judeo- Christian God, and
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the Judeo-Christian God al one, allows for freedom of
consci ence. Because all other Gods, in the Chief Justice's
view, do not allow for freedomof conscience, we, as Anericans,
woul d not have such freedomif another God were placed over the
church and state under our governmental franmework.?

The court appreciates that, as a matter of consci ence, one

may believe that the Judeo-Christian God is sovereign over the

3. Some m ght disagree, even strongly, with the Chief
Justice's view that other, non-Judeo-Christian, Gods are not
tolerant, and that the Judeo-Christian God, at |east as the
Judeo- Chri stian God has been understood over the centuries, is
tolerant. As one |egal scholar has put it,

"The West ern religions--Christianity,
Judaism and Islam-all rest on principles
di scouragi ng or even forbidding coercion in
persuadi ng nonbelievers to believe. These
principles, to be sure, have often been
honored in the breach, although a good dea
|l ess often than some may think. Even the
I nquisition, to take a prom nent exanple,
was never aimed at nonbelievers, only at

Christians considered heretics. Most
Eastern religions, too, abhor coercion and
vi ol ence. The fact, for exanple, that

vi ol ence has often marked the politics of
predom nantly Buddhi st Sri Lanka does not
alter the fundanmental nonviolent teaching

of that tradition. It means only that the
t eachi ng of Buddhi sm i ke simlar
teachings in other faiths, is sonetines

di sobeyed by norally frail humans.”

Stephen L. Carter, God's Nane in Vain 158 (2000).
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st ate. In fact, the court understands that it is just this
type of belief that the Free Exercise clause and the
Est abli shment Clause are neant to protect. Thus, the court
stresses that it is not disagreeing with Chief Justice More's
beliefs regarding the relationship of God and the state.

Rat her, the court disagrees with the Chief Justice to the

extent that it understands himto be saying that, as a matter

of Anerican |aw, the Judeo-Christian God must be recogni zed as

sovereign over the state, or even that the state may adopt that
Vi ew. This is an opinion about the structure of Anmerican
government, rather than a matter of religious conscience, that
the court feels fully confortable refusing to accept.

As an initial matter, the court understands how, if it
were to adopt the Chief Justice's understanding of the First
Amendnment as a matter of law, his placenment of the monunment in
the Alabama State Judicial Building would not violate the
Establi shment Cl ause. Under the Chief Justice's view, the
Judeo-Christian God is the real, and even divine, source for
t he separation of church and state under the First Amendnent.
As such, that God, or the belief in that God, cannot be
separated fromthe state, and nust not be separated from the
state |l est we | ose our freedom of conscience to worship as we
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choose; the church as an entity is all that nust be separated
fromthe state. Because the Chief Justice's Ten Conmandnments
monument is not a church, and does not coerce people into
wor shiping God in a certain manner, it does not violate the
Establ i shment Cl ause as the Chief Justice understands it.

The court, however, rejects the Chief Justice's suggested
l egal understanding of the relationship between God and the
state for a nunmber of reasons. First and forenost, the Chief
Justice's belief that American | aw enbraces the sovereignty of
God over the state has no support in the text of the First
Amendnent . The First Anmendment sinply states that "Congress
shall make no | aw respecting an establishment of religion, or
prohibiting the free exercise thereof."” Nowhere does the
Constitution or the First Amendnment recogni ze the sovereignty
of any God, Judeo- Christian or not, or describe the
relationship between God and the state. In fact, this
country's foundi ng documents support the idea that it is from
t he people, and not God, that the state draws its powers. As
every Anmerican schoolchild knows, the Declaration of
| ndependence states that "governnments are instituted among Men,
deriving their just powers fromthe consent of the governed,"
and the Constitution begins with that i mortal phrase, "W the
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People of the United States, in Order to forma nmore perfect
Union ... do ordain and establish this Constitution for the
United States of Anerica." Hence, the Chief Justice has no
t extual support, in either the Constitution as a whole or the
First Amendnent itself, for his |egal understanding of the
rel ati onship between God and the state, and the court nust
therefore reject that understanding. Second, the Chief
Justice's understanding of this relationship has no support in
Suprene Court | aw. No Supreme Court decision and, the court
beli eves, no Supreme Court justice, has suggested that the
First Amendnment itself actually incorporates the notion of a
Judeo- Christian God as the sovereign head of this nation. The
First Amendnment does not el evate one religion above all others,
but rather it places all religions on par with one anot her, and
even recognizes the equality of religion and non-religion.

See All egheny, 492 U S. at 590, 109 S. Ct. at 3099 ("Perhaps

in the early days of the Republic these words were understood
to protect only the diversity within Christianity, but today
they are recognized as guaranteeing religious liberty and
equality to '"the infidel, the atheist, or the adherent of a
non- Chri sti an faith such as I sl am or Judaism'")

(quoting Wallace v. Jaffree, 472 U. S. 38, 52, 105 S. Ct. 2479,
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2487 (1985)). The Chief Justice's understanding of the First
Amendnment, however, would discrimnate anong religions; in
fact, it would recognize only Christianity as a "religion" and
woul d rel egate Hi nduismor |Islam anong others, to the |esser

status of "faith." Roy S. Moore, Religion in the Public

Square, 29 Cunmb. L. Rev. 347, 356-57 (1998/1999) ("By | eaving
religion undefined, the Court has opened the door to the
erroneous assunption that, under the Establishment Clause,
religion couldinclude Buddhi sm Hi ndui sm Taoi sm and whatever
m ght occupy in man's life a place parallel to that filled by
God, or even Secul ar Humani sm which m ght be defined as man's
belief in his own supremacy and sufficiency.”"). At trial, the
Chief Justice reiterated his belief that only Christianity
neets the First Amendnent definition of religion, and
repeatedly called any other creed a "faith,"” rather than a
religion. As such, the court nust also reject the Chief
Justice's |legal understanding of the First Amendment concept
of religion for its |lack of support in Supreme Court precedent.

To be sure, sone Justices have been nore tolerant than
ot hers of state "acknow edgnment” of various religions; but none
has gone so far as to say that the state should or even my
acknow edge one religion--that is, Christianity--as the basis
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on which all other religious faiths are free to worship as they
choose. Were the state to do so, it would be engaging in
prosel ytizati on on behalf of a particular religion, which even
t hose Justices who read the Establishnment Clause nmore narrowy

woul d prohibit. See, e.qg., Allegheny, 492 U S. at 661, 109 S.

Ct. at 3137 (Kennedy, J., concurring in part and dissenting in
part) (stating that the display of a large Latin cross on the
roof of city hall would violate the Establishment Clause
because it "would place the governnent's weight behind an
obvious effort to proselytize on behalf of a particular
religion"). By adopting, as a matter of law, the viewthat the
Judeo-Christian God 1is the authority behind the First
Amendment, the state would also be embracing a particular
religion, again in conplete violation of the Establishment

Cl ause. See, e.q., Lanmb's Chapel v. Center Moriches Union Free

Sch. Dist., 508 US. 384, 401, 113 S. Ct. 2141, 2151

(1993)(Scalia, J., concurring) ("I would hold, sinply and
clearly, that giving Lanb's Chapel nondi scrim natory access to
school facilities cannot violate [the Establishnment Clause]
because it does not signify state or |ocal enbrace of a
particular religious sect."). Even under the npbst narrow
readi ngs of the Establishnment Clause, then, while the Chief
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Justice is free to keep whatever religious beliefs he chooses,
the state may not acknow edge the sovereignty of the Judeo-
Christian God and attribute to that God our religious freedom
Third, the court notes that it is hard to separate the
Chi ef Justice's religious beliefs--that he may possess as a
matt er of conscience--from his |egal beliefs--that the court
must disagree with--because the Chief Justice's |ega
under st andi ng of the relationship between God and the state is
identical to his religious understandi ng of that rel ati onshi p.
| ndeed, his nonunent-unveiling speech in the Alabama State
Judi ci al Building woul d have been as (if not nore) appropriate
as a Ten Conmandnment s nonunent - dedi cati on cerenony in a church.
One coul d easily i magi ne an evangel i st preacher giving a sernon
about the "truth ... that in order to establish justice, we
must 1invoke 'the favor and guidance of Alm ghty God,'" and
ending with his hope that "this day [may] mark the restoration
of the noral foundation of |law to our people and the return to
the know edge of God in our |I|and.” The Chief Justice's
understanding of the relationship between God and the state
comes unconfortably too close to the adoption of "a gover nnment
of a state by the immediate direction or adm nistration of

God. " Webster's Third New International Dictionary 2370
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(1976), that is, a "theocracy," albeit in the Chief Justice's
m nd a tolerant one. The court nust unequivocally reject the

adoption of an approach that could | ead to that outcone.

3.

Chi ef Justice Moore contends that the plaintiffs, and even
the United States Suprenme Court, have failed to give an
appropriate definition of religion; he maintains that an
Est abl i shment Cl ause chal | enge cannot be resolved with fidelity
to the original intent of the framers wthout adopting a
definition of the word "religion" that conports with his
under st andi ng of the Establishment Clause.

By the Chief Justice's definition, as stated at trial in
reference to his law review article, "religion" means nothing
nore than "the duties we owe to our Creator and the manner of

di scharging those duties.” Hon. Roy S. Moore, Religion in the

Public Square, 29 Cunmb. L. Rev. 347, 352 (1998/1999). Relying

on this definition, the Chief Justice views the Establishnment
Cl ause as sinmply preventing government from establishing the
duties one owes to God and the manner of discharging those
duti es. Thi s understanding, according to his testinony at

trial, is derived from the Judeo-Christian view of the
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sovereignty of God, not the Buddhist view of God or the Hindu
vi ew of God, or the Taoist view of God, or the secul ar humani st
view of God." Simlarly, the Chief Justice has witten that,

"By |l eaving religion [seem ngly] undefined,
t he [ Supreme] Court has opened the door to
t he erroneous assunption that, wunder the
Est abl i shment Cl ause, religion could
i nclude Buddhism Hi nduism Taoism and
what ever mi ght occupy in man's life a pl ace
parallel to that filled by God ... In such
a case, God and religion are no |onger
di stinguished in neaning, permtting the
First Amendment to be used to exclude the
very object it was neant to protect, nanely
t he sovereignty of God over civil
gover nnent . "

Id. at 356-57.% In short, his definition of religion would

permt the First Amendnment to do what he believes it was

intended to do: "to protect ... the sovereignty of God over
civil governnment," id., and sovereignty of the Judeo-Christian
God only.?®

4. At trial, the Chief Justice testified that he would
add the word "seem ngly" to this statement fromhis | aw revi ew
article.

5. VWhil e the court agrees with the Chief Justice that an
under standi ng of "religion" for First Amendnment purposes nust
constitute nmore than just the acknow edgnment of God, it is not
inclined to agree with his semantic distinction between "faith"
and "religion." In Webster's Third New Internationa
Dictionary 816 (1976), "faith" is defined as "1(a): the act or
state of wholeheartedly and steadfastly believing in the

(conti nued. . .)
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The court, for several reasons, rejects the Chief
Justice's invitation to define the term"religion." First and

forenmost, to adopt the Chief Justice's definition of religion

5. (...continued)

exi stence, power, and benevolence of a suprene being ...;
belief and trust in and loyalty to God; (b)(1): an act or
attitude of intellectual assent to the traditional doctrines
of one's religion; orthodox religious belief." In that
dictionary, id. at 1918, "religion" is defined as "1: the
personal commtnment to and serving of God or a god wth
wor shi pful devotion, conduct in accord with divine commands
esp[ecially] as founded i n accepted sacred witings or decl ared
by authoritative teachers, a way of I|ife recognized as
i ncunmbent on true believers, and typically the relation of
onesel f to an organi zed body of believers."

Under these definitions, Muslinms, for exanple, would cal

| slam both their "faith" (they believe in the existence of a
suprenme being) and their "religion"™ (they have a personal
commtnment to a God). Under the Chief Justice's understanding
and definition of religion, however, Islamis not a "religion,"
even though it clearly prescribes duties owed to the Creator
and the manner of discharging those duties, but it is a
"faith." Islamis not a religion under the Chief Justice's
vi ews because Muslinms do not worship the Judeo-Christian God.
VWhile Muslinms have a personal commtment to a God, they do not
have a personal commtnment to the God of the founders; or,
using the Chief Justice's definition of religion, Mislins owe
duties to their creator and have ways of discharging those
duties, but they do not owe the sanme duties to their creator
nor do they have the sanme manner of discharging those duties
as the founders. The court cannot accept a definition of
religion that would |l ead to such a concl usion.

| ndeed, the Chief Justice's definition of religion proves,
I f anything, that it is unwi se, and even dangerous, to put
forth, as a matter of |aw, one definition of religion under the
First Amendnent.
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woul d be to reject explicitly the precedent established by a

nunmber of Suprene Court cases, from Everson v. Board of

Education, 330 U S. 1, 67 S. Ct. 504 (1947), to Zelman v.

Si mons-Harri s, us. __, 122 S Ct. 2460 (2002), which

woul d have been decided differently under the Chief Justice's
proposed definition. Wthout catal oguing the many cases t hat
would be resolved differently given the Chief Justice's
definition of religion, the court will discuss a nunber of
exanples to illustrate this point.

Under the Chief Justice's definition of religion

religious display cases, such as County of Allegheny v. ACLU,

Greater Pittsburgh Chapter, 492 U S. 573, 109 S. Ct. 3086

(1989), would be decided differently. |In Allegheny, the court
found unconstitutional the display of a creche in a governnent
building, id. at 579, 109 S. Ct. at 3093, an outcone that woul d
certainly change if the Establishment Clause prohibited no nore
t han an Establishment of "the duties we owe to our Creator and
t he manner of discharging those duties."” School prayer cases,

too, such as Wall ace v. Jaffree, 472 U.S. 38, 105 S. Ct. 2479

(1985), or Santa Fe |ndependent School District v. Doe, 530

Uu.SsS. 290, 120 S Ct. 2266 (2000), would be resolved
differently. In Wall ace, the Court found unconstitutional a
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statute designed to return voluntary prayer to schools, 472
U.S. at 61, 105 S. Ct. at 2492; in Santa Fe, the Court found
unconstitutional a policy of student-I|ed prayer before football
games, 530 U.S. at 317, 120 S. Ct. at 2283. Again, under the
Chi ef Justice's limted definition of religion, both of these
cases woul d have been decided differently as voluntary prayers
cannot establish "the duties we owe to our Creator and the
manner of di scharging those duties.”

By adopting the Chief Justice's definition, then, the
court would not only be deciding this case, but would be
inplicitly overruling a number of Supreme Court cases. This
it cannot do: the court is strictly bound by Supreme Court
precedent; only that Court has the ability to overturn its

previ ous decisions. See, e.qg., Jaffree v. Wallace, 705 F.2d

1526, 1532-33 (11th Cir. 1983) ("Under our form of governnent
and |l ong established | aw and custom the Suprenme Court is the
ultimate authority on the interpretation of our Constitution
and laws; its interpretations may not be disregarded. ... If
t he Supreme Court errs, no other court may correct it."),

aff'd, 472 U.S. 38, 105 S. Ct. 2479 (1985); see also Hutto v.

Davis, 454 U. S. 370, 375, 102 S. Ct. 703, 706 (1982) ("But
unl ess we wi sh anarchy to prevail within the federal judicial
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system a precedent of this Court nust be foll owed by the | ower
federal courts no matter how m sguided the judges of those
courts may think it to be."). Under current Suprenme Court
precedent, this court sinply nust decide on which side of the
Est abl i shnent Cl ause "barrier," Lenmon, 403 U. S. at 614, 91 S.
Ct. at 2112, the Chief Justice's installation of the nonunment
falls. It need not, and in fact cannot, accept the Chief
Justice's definition of the word "religion" because, by doing
so, the court would inplicitly overrule a nunber of Suprenme
Court deci sions.

Second, the <court cannot accept the Chief Justice's
proposed definition of the word "religion" because it is,
simply put, incorrect and religiously offensive. The court
cannot accept a definition of religion that does not
acknowl edge Buddhi sm or Islam as a religion under the First

Amendment, and would in fact directly violate Supreme Court

precedent by doing so. See Allegheny, 492 U.S. at 590, 109 S.

Ct. at 3099 ("Perhaps in the early days of the Republic these
words were understood to protect only the diversity within
Christianity, but today they are recognized as guaranteeing
religious liberty and equality to '"the infidel, the atheist,
or the adherent of a non-Christian faith such as |slam or
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Judaism'") (quoting Wallace, 472 U. S. at 52, 105 S. Ct. at
2487) .

Finally, the plaintiffs have not presented an alternate
definition of religion, and the court |acks the expertise to
formulate its own definition of religion for First Amendnent
pur poses. Therefore, because the court cannot agree with the
Chi ef Justice's definition of religion and cannot fornulate its
own, it must refuse the Chief Justice's invitation to define

“religion."

4.

Noting that the Establishment Clause provides that
government "shall make no | aw respecting an establishment of
religion," Chief Justice More contends that the plaintiffs’
chall enge to the nmonunent nust fail because there is no "l aw'
at i ssue here. The Chief Justice asserts that, although he put
the nonunment in the Judicial Building as a state actor, his
actions did not constitute a "law' or "law-making" for
Est abl i shment Cl ause purposes. The court cannot agree.

The Chief Justice placed the mnument in the Judicial
Bui | di ng Rotunda under his authority as adm nistrative head of
Al abama' s judicial system Ala. Const. anmend. 328, 8§ 6.10
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(adm nistration); Ala. Code 8§ 41-10-275 (1975) (leases). His
pl acement of the nonunment therefore has the force of law. The
Chief Justice is the only person with the authority to place
t he nmonument or renove it, authority given to himby the | aws
of Alabama. To say that his actions in placing the nonunent
in the Alabama Judicial Building does not constitute a "l aw'
obfuscates the truth of the situation: the nonunent was pl aced
in the Judicial Building by a state official, acting in his
official state capacity, under powers granted to him by state

law. Cf. Lee v. Wisman, 505 U S. 577, 587, 112 S. Ct. 2649,

2655 (1992) ("A school official, the principal, decided that
an invocation and a benediction should be given; this is a
choice attributable to the State, and from a constitutiona
perspective it is as if a state statute decreed that the
prayers must occur."). I ndeed, in the Chief Justice's
under st andi ng, the Al abama Constitution affirmatively requires
him to have put the nonument in the rotunda. At trial, he
testified: "Well, first | ampleased to present this nmonument.
What pleased nme is the fact that it represented ny duty under
the Constitution of the State of Alabama ... [which] says that

| shall take affirmative and appropriate action to correct and
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alleviate any condition or situation in the adm nistration of
justice...."

Because the Chief Justice placed the nmonunent in the
Al abama State Judicial Building in his official capacity, under
the authority of Alabama |aw, its placement falls well within

t he Establishment Clause's purview.

5.

Chi ef Justice Moore contends that the plaintiffs, in their
application of Lenon, fail to draw a distinction between notive
and purpose, thereby conflating his perm ssible "purpose" for
installing the monunment with his irrelevant "motive" for its
install ation. An exanple my help to elucidate this
difference: if a legislator voted to support a bill to build
a highway through his district, his purpose would be sinply to
build a highway, no matter what his underlying notive (to
create jobs, please voters, etc.) my have been. The Chi ef
Justice argues that only evidence of his purpose in erecting
t he monument may be considered by the court. VWhile the court
finds that the Chief Justice's distinction between "notive" and
"pur pose” has potential merit, that distinction is not
determ native in this case.
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The Supreme Court, in Board of Education v. Mergens, 496

U.S. 226, 249, 110 S. Ct. 2356, 2371 (1990) (holding the Equal
Access Act requires school to allow a religious group equa
access to school facilities and that the Act does not viol ate
the Establishnment Clause as so construed), provides sone
support for the distinction between purpose and notive: "Even
if sonme legislators were notivated by a conviction that
religious speech in particular was valuable and worthy of
protection, that alone would not invalidate the Act, because
what is relevant is the | egislative purpose of the statute, not
t he possibly religious notives of the |egislators who enacted
[it]." (Emphasis in original). Justice O Connor's concurrence

in Wall ace v. Jaffree, 472 U. S. 38, 74-75, 105 S. Ct. 2479,

2499 (1985) (finding statutes providing for voluntary school
prayer unconstitutional), also instructs on the scope of the
court's inquiry into the Chief Justice's intent. |In Wallace,
Justice O Connor said the purpose inquiry should be deferentia
and limted, and, if a secular purpose behind a statute is
pl ausi bl e, the court should |look only at the statute on its
face, its official legislative history, or its interpretation

by a responsible adm nistrative agency. 1d.
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VWhile the court agrees with the Chief Justice that there
Is a difference between notive and purpose, it finds that
difference to be Iless pronounced (and therefore Iless
identifiable) when a single individual, as opposed to a group
of individuals such as an entire |legislature, is responsible
for the challenged practice. And the difference is even |ess
pronounced when the challenged practice is not a witten
st at ut e.

In making a distinction between purpose and notive, the
Mer gens Court distinguished between the professed purpose of
a statute, as enbodied by its text, and the notivations of
i ndi vidual legislators in drafting or voting for the statute.
Mergens, 496 U. S. at 249, 110 S. Ct. at 2371. In the present
case, the "law' in question is really an action taken by
Justice Moore. |In determ ning the purpose of that action, the
court nmust consider the reasoning of the person who took it.
Unli ke a statute, the purpose of which can be analyzed with
reference to available wwitten materials and wi thout reference
to the individual notivations of |egislators, the purpose of
Justice Moore's action can only be understood with respect to
his own reasoning in taking it. Therefore, the distinction
bet ween nmotive and purpose in this case is much nore of an
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artificial construct than it is in cases involving chall enges
to witten | aws.

For exanmple, the court cannot fully accept the Chief
Justice's argunent that his speech unveiling the monunent shows
his "purpose" (because he was wearing his Chief Justice "hat"
during that speech), while an interview he gave just over one
nmonth later with Dr. James Kennedy of Coral Ridge Mnistries
shows his "intent" (because he was wearing his individual "hat"
during that interview).® Surely, the Chief Justice (and, in
particul ar, when he is acting as Chief Justice More, the | egal
and adm nistrative head of the State of Al abama) does not think
t hat speeches are not a part of his duties as a Justice. To
accept such a distinction would raise many difficult Iine-
drawing issues as to when, exactly, a government actor 1is
speaking in his individual capacity and when he is speaking in
hi s professional capacity. For exanple, when the Chief Justice
hel ped to install the nmonunment on the night of July 31, 2001,
was he doing so in his individual capacity or his capacity as

Chi ef Justice? This distinction is conplicated by the fact

6. The court has an especially difficult time with this
di stinction here because of the extent to which the Chief
Justice's religious views control his understanding of the
structure of government. See infra, part 11(C)(3).
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that the Chief Justice suggested at trial that Moore, the
I ndi vi dual , gave the nmonunment to Moore, the Chief Justice. The
Chi ef Justice has proposed no objective criteria to help the
court differentiate between the two.

The court, however, need not and therefore will not decide

the ramfications of the difference between "notive" and

"purpose" in this case. It is sufficient for present purposes
to recognize that a court |ooking at "purpose" in an
Establi shment Clause <case my |ook beyond the stated

| egi sl ative purpose. As the Suprene Court has explained, "[i]n
applying the purpose test, it is appropriate to ask 'whether
governnment's actual purpose is to endorse or disapprove of

religion."" Wallace v. Jaffree, 472 U.S. 38, 56, 105 S. Ct

2479, 2489 (1985) (enphasis added) (citations omtted); accord

Santa Fe |Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308, 120 S.

Ct. 2266, 2278 (2000) ("When a governnental entity professes
a secular purpose for an arguably religious policy, the
government's characterization is, of course, entitled to sone
def erence. But it is nonetheless the duty of the courts to
"di stinguish a sham secul ar purpose from a sincere one.'")
(citations omtted). While this statement is not particularly
elucidating as to the difference between notive and purpose,
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It does make it clear that the court nust | ook beyond t he Chi ef
Justice's stated purpose to his actual purpose. For exanple,
in Jaffree, the Court specifically exam ned evidence of the
| egislative intent contained in the | egislative record and the
testimony of the challenged bill's sponsor. 472 U.S. at 58,
105 S. Ct. at 2490.

Additionally, the Chief Justice has admtted that certain
statements he has made, beyond his oft-repeated statenent that
the nonument was installed "to restore the noral foundation of

| aw, are indicative of his purpose for installing the
nonunent . Specifically, the Chief Justice admts that the
speech he gave at the nonunent's unveiling, various answers he
gave in his deposition, and, of course, portions of his trial
testimony are evidence of his purpose. The Chief Justice does
argue, however, that many of the plaintiffs' other evidentiary
subm ssions constitute evidence of nmotive and therefore should
not be considered by the court in determning the
constitutionality of his installation of the nmonunent. These
i nclude all evidence relating to follow ng:

(1) His canpaign for Chief Justice: the Chief Justice's

canmpaign referred to himas the "Ten Commandnents Judge”

and alnmost everything distributed by the canpaign
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referenced the Ten Commandnents. Additionally, the Chief
Justice sent a thank-you note to canpaign contributors
reading, in part, "It is our hope that next year at this
time, the Ten Commandnents wll be displayed in the
Al abama Suprene Court, and the acknow edgnent of God wil |
be permtted and encouraged in all Al abama public foruns
under then Chief Justice Moore's |eadership.”

(2) Interviews he has given on TV and radio: For
exanpl e, on a segment entitled "One True God," aired by
Coral Ridge Mnistries as part of a television programin
Oct ober 2001, the Chief Justice discussed the "Ilong,
conti nuous battle that | have fought over acknow edgi ng
God. ... | have put the nmonunment depicting the sovereignty
of God and his standards in the Judicial building. And I
have no intention of renoving them We will defend it,
because it is truth, and you can't deny truth.”

(3) His relationship with Coral Ridge Mnistries: t he
Chi ef Justice has appeared on a nunber of television and
radi o progranms created by Coral Ridge.

(4) Speeches he has given at different rallies: For
exampl e, after he was elected Chief Justice, the Chief
Justice appeared at a rally in Tennessee on Decenber 2,
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2001, in which he gave a speech stating, in part, that

"God gave us our rights; governnent is to secure it. |If

It doesn't--if it denies God, it should be abolished.”
The plaintiffs, on the other hand, argue that these public
statements shoul d be considered by the court in assessing both
t he Chief Justice's purpose for installing the monument and t he
effect the monunment will have on a reasonabl e observer.

The court will not resolve this dispute, however, because
it is clear fromthe Chief Justice's trial testinony, as well
as the evidence that he concedes reflects his purpose, that he
erected the nmonument with an inproper purpose. As such, the
court need not resolve the distinction between purpose and
notive, nor need it decide which of the Chief Justice's
statenments are properly considered by the court in determ ning
hi s purpose under the Lenon test. Rather, in finding the Chief
Justice's purpose unconstitutional, the court has limted its
consideration to the speech given by the Chief Justice at the
monunment's unveiling, the Chief Justice's trial testinmony and
trial exhibits discussed in parts II(B) and 11 (C)(1) of this
opi ni on, and the nonunent itself. The Chief Justice admts
that this evidence should be considered to determne his
purpose in erecting the nmonument, and Suprene Court precedent
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shows that this evidence is properly considered by the court.

See Jaffree, 472 U. S. at 58, 105 S. Ct. at 2490.

1.

The court appreciates that there are those who see a cl ear
secul ar purpose in the Ten Commandnents, for they conmmand not
only such things as "I amthe Lord thy God" and "Thou shalt
have no other Gods before nme" but also, anong other things,
that "Thou shalt not kill" and "Thou shalt not steal," and that
we should "Honour thy father and thy nother." If all Chief
Justice Moore had done were to enphasize the Ten Commandnent s
hi storical and educational importance (for the evidence shows
t hat they have been one of the sources of our secul ar |aws) or
their inportance as a nodel code for good citizenship (for we
all want our children to honor their parents, not to kill, not
to steal, and so forth), this court would have a much different
case before it. But the Chief Justice did not limt hinself
to this; he went far, far beyond. He installed a two-and-a-
hal f ton nmonument in the nost prom nent place in a governnent
bui | ding, managed with dollars fromall state taxpayers, wth
the specific purpose and effect of establishing a pernmanent
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recognition of the "sovereignty of God," the Judeo-Christian

God, over all citizens in this country, regardless of each
taxpaying citizen's individual personal beliefs or |[|ack
thereof. To this, the Establishment Clause says no.’

7. In Lanb' s Chapel v. Center Moriches Union Free School

District, 508 U S. 384, 113 S. Ct. 2141 (1993), Justice Scalia
coments on the "strange notion, that a Constitution which
itself gives 'religion in general' preferential treatment (I
refer to the Free Exercise Clause) forbids endorsenent of
religion in general."” 508 U. S. at 400, 113 S. Ct. at 2151
(Scalia, J., concurring).

W th deeper reflection, however, this "notion" may not be
so "strange." It is generally accepted that, at the tinme of
the fram ng of the Constitution, this country was predom nantly
Christian, and it appears that Christianity was not nmerely
tol erated but viewed as essential to this country's denocratic
success. George Washi ngton, Farewell Address (Septenber 1796)
("Of all the dispositions and habits which lead to politica
prosperity, religion and moral ity are i ndi spensabl e
supports.™); Alexis De Tocqueville, Denpbcracy in America 445
(George Lawrence trans., J.P. Mayer ed., Perennial Classics
2000) ("Religious nations are therefore naturally strong on the
poi nt on which denocratic nations are weak; this shows of what
i nportance it is for men to preserve their religion as their
conditions beconme nore equal."). Thus, it makes sense that
something viewed at the time as so essential as was religion
woul d be given "preferred treatment” by being addressed in the
First Amendnent to the United States Constitution. But what
hi story also taught at that time was that religion, and
particularly Christianity, made this contribution working as
a private institution and outside the framework of fornmal

gover nnment . Al exis De Tocqueville, Denocracy in Anerica 47
(George Lawrence trans., J.P. Mayer ed., Perennial Classics
2000) ("Religion, being free and powerful within its own

sphere and content with the position reserved for it, realized
that its sway is all the better established because it relies
(continued...)
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The plaintiffs ask that the court enter an injunction
requiring Chief Justice Moore to renove his Ten Commandnments
monument forthwth. The court declines to enter such an
injunction at this tine. I nstead, the court will enter a
declaration that Justice Moore's placement of his Ten

Commandnment s nonunent in the Alabama State Judicial Building

was unconstitutional, and will allow Justice Moore thirty days

to renove it. | f the nonunent is not renoved within thirty
7. (...continued)

only on its own powers and rules nen's hearts w thout external

support."). | ndeed, this same history taught that when

government interfered with religion, religion (and, in

particular, Christianity) suffered. This is evidenced by the
many i nstances in which people have been persecuted for their
religious beliefs, well-known to anyone who has studied
American History.

Thus, the First Amendnment gave "preferred treatnment” to
religion, and, in particular, to Christianity, by assuring that

there would be no governmental interference wth, including
even "endorsenment” of, it. In other words, as indeed history
has shown, Christianity flourishes best when it is left alone
by government. So, it could be argued that, because this
country began as a Christian nation, the First Amendment's ban
on governnent interference with religion in general has
actually encouraged the flourishing of not just religion but
Christianity in particular. \Whether the founders in fram ng
the First Anmendnent intended this (this is, to foster

Christianity specifically), the court cannot say, for it |acks
adequate historical expertise; but it is an interesting
questi on.
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days, the court will then enter an injunction requiring Justice
Moore to renove it within fifteen days thereafter.
An appropriate judgnent will be entered.

DONE, this the 18th day of Novenber, 2002.

MYRON H. THOMPSON
UNI TED STATES DI STRI CT JUDGE
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I N THE DI STRI CT COURT OF THE UNI TED STATES FOR THE

M DDLE DI STRI CT OF ALABAMA, NORTHERN DI VI SI ON

STEPHEN R. GLASSROTH,
Plaintiff,
V. ClVIL ACTION NO. 01-T-1268-N

ROY S. MOORE, Chief Justice
of the Al abama Suprene Court,

Def endant .
MELI NDA MADDOX and
BEVERLY HOWARD,

Plaintiffs,
CIVIL ACTION NO. 01-T-1269-N

V.

ROY MOORE,
in his official capacity,

N N N N N N N N N N N N N N N N N N N N N N N

Def endant .
JUDGMENT

I n accordance with the menorandum opi ni on entered today,
it is the ORDER, JUDGMENT, and DECREE of the court that:

(1) Judgnent is entered in favor of plaintiffs Stephen R.
G assroth, Melinda Maddox and Beverly Howard, and agai nst
def endant Roy S. Moore.

(2) It is DECLARED that defendant Moore's placenent of

his Ten Commandnments nmonument in the Al abama State Judici al



Buil ding violated the Establishnment Clause of the First
Amendnment to the United States Constitution, as incorporated
into the Fourteenth Amendment and enforced by 42 U.S.C A
8§ 1983. Defendant Moore is given thirty days fromthe date of
this judgment to renmove the nonunent.

The court retains jurisdiction to inpose and enforce an
i njunction should one become necessary.

It is further ORDERED that costs are taxed against
def endant Moore, for which execution may issue.

DONE, this the 18th day of November, 2002.

MYRON H. THOMPSON
UNI TED STATES DI STRI CT JUDGE



